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July 7, 2014

The Honorable Anthony Foxx
Secretary

Department of Transportation
1200 New Jersey Ave SE
Washington, DC 20590

Dear Secretary Foxx,

On behalf of the American Legacy Foundation, | am writing to urge the
immediate issuance of final rules regarding the inclusion of electronic
cigarettes in DOT's existing regulations that prohibit smoking on
aircraft. On November 14, 2011, Legacy, in coordination with the
American Cancer Society Cancer Action Network, the American Heart
Association, American Lung Association, and the Campaign for
Tobacco-Free Kids, submitted comments supporting DOT'’s Notice of
Proposed Rulemaking on Smoking of Electronic Cigarettes on Aircraft
(Docket No. DOT-OST-2011-0044).' Nearly three years have passed
since DOT'’s Notice with no final rule or guidance indicating when a
final rule will be issued. In light of the potential of e-cigarettes to
undermine non-smoking environments, the current lack of federal
regulation over them, and the consistently mixed research results on
their safety and effects on bystanders, | urge you to finalize DOT's
proposed rules and ban the use of electronic cigarettes on all aircraft.

Legacy aims to create a generation of Americans for whom tobacco
use is a thing of the past. Our work focuses on youth and young adult
public education programs, research and policy, and partnering with
other organizations to promote programs and policies to reduce the
disparate impact of the tobacco epidemic. Legacy was created as a
result of the 1998 Master Settlement Agreement (MSA) between the
states and the tobacco industry. Pursuant to the terms of the MSA,
Legacy cannot lobby, and therefore takes no position on legislation.

As Legacy pointed out in its comments in 2011, the public health
community has come far over the last decade in shifting public
attitudes away from smoking, especially among youth. Over thirty-five
states now have laws prohibiting smoking in at least one type of public
place, and three states and dozens of localities have added e-
cigarettes to their indoor air laws and smoking bans." The Institute of
Medicine has noted that the creation of hon-smoking environments
“played a major role in reducing smoking altogether by changing social
norms and helping smokers quit or reduce smoking.™ Legacy is
concerned that allowing the use of e-cigarettes during flights muddles a
hard-fought social norm against smoking in enclosed environments and
can contradict decades-long smoking prevention and cessation public
health messages.

Since the issuance of DOT’s proposed rules in 2011, interest in and
use of e-cigarettes has greatly increased."" A just-published study on
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the use of e-cigarettes in air transit found that e-cigarettes are frequently used in air transit — on airplanes and
in airports — by flight attendants, crew, and passengers.” Findings also indicate confusion around knowledge
and awareness of airline and federal transit regulations concerning e-cigarettes and support the need to take
action to consistently ban these products on flights.” As DOT’s own proposed rules state,™ there is
insufficient information on the health impact to third parties from e-cigarettes to conclude that they would not
“negatively impact the air quality within the aircraft or increase the risk of adverse health effects on
passengers and crewmembers.” Health effects associated with exposure to e-cigarette vapor are not fully
studied, but research conducted during the years since DOT issued its proposed rule indicates that some
potentially harmful constituents exist in e-cigarette vapor, including nitrosamines, heavy metals, and
carbonyls.” Nicotine is also present in exhaled e-cigarette vapor, and there is concern that exposing

Xii, Xiii

health consequences.”™ " In the enclosed environment of an airplane cabin, it is impossible to contain the
vapors emitted by e-cigarettes.

Electronic cigarettes are currently unregulated by the federal government. Although the Food and Drug
Administration issued an Advanced Notice of Proposed Rulemaking stating its intent to exert jurisdiction over
e-cigarettes, a final rule is optimistically years away. As DOT correctly noted in its proposed rule, however,
several federal and quasi-federal agencies have acted on their own to address concerns over e-cigarettes.
Amtrak has banned their use on trains and in any area where smoking is prohibited.”” The Navy and Marine
Corps Public Health Center has discouraged their use.*” And, in 2012, the Air Force revised its tobacco policy
to include e-cigarettes.”" In the absence of e-cigarette research showing their safety to third parties in
enclosed environments, | encourage DOT to follow the example of these institutions and act now to protect
the health of passengers and crew on all aircraft.

In originally banning smoking on aircraft during flights, DOT sought to improve air quality within the aircraft,
reduce the risk of adverse health effects on passengers and crewmembers, and enhance aviation safety and
passenger comfort.*" By further delaying final rules addressing the use of e-cigarettes on flights, DOT is
potentially undermining these important goals. | encourage you to immediately finalize these rules without
further delay.

Should you have further questions or would like to follow up, please contact Diane Canova, Legacy's Vice
President of Government Affairs at dcanova@legacyforhealth.org or 202-454-5559.

Sincerely,

Robin Koval
CEO and President, Legacy

CC: Howard Shelanski
Administrator, Office of Information and Regulatory Affairs (OIRA)

Brian Deese
Acting Director, Office of Management and Budget (OMB)
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